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Submission of Orders After Hearing in Department 23 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 

 1.  TIME:  8:30   CASE#: MSC17-01266 
CASE NAME: NOWICKI  VS.  CCC EMPLOYEES' RETIREMENT ASSOCIATION 
SPECIAL SET HEARING ON: WRIT HEARING SET BY COURT 
* TENTATIVE RULING: * 
 
           For the reasons discussed below, Petitioner Peter J. Nowicki’s Amended Motion 
requesting this court to issue a Writ of Mandamus pursuant to Code of Civil Procedure § 1085 
is denied.   
 
 Petitioner has not met his burden of establishing the decision of the CCCERA Board of 
Retirement was “arbitrary, capricious, entirely lacking in evidentiary support, unlawful, or 
procedurally unfair.” More particularly, Plaintiff has not demonstrated a violation of his right to 
Due Process under the California Constitution. 
  
Petition for Writ of Mandate   
 
 Petitioner is now proceeding on the Fourth Amended Petition for Writ of Mandate, 
pursuant to CCP § 1085.  Petitioner Nowicki challenges the legal decision made by the Contra 
Costa County Employees Retirement Association Board (“CCCERA”), following a hearing held 
on September 9, 2015.  Petitioner alleges CCCERA committed prejudicial abuse of discretion 
and denied Petitioner a fair hearing by failing to: (1) give timely notice of the administrative 
hearing; (2) give sufficient notice of the specific allegations against him in order to allow to 
prepare a meaningful defense; (3) provide a hearing free from bias and (4) provide a written 
decision that draws the analytical connection between the evidence presented and the 
conclusion reached.  Petitioner also alleges CCCERA abused its discretion by failing to issue a 
decision supported by the evidence.  
  Petitioner requests that this Court issue a writ of mandamus under CCP §1085 ordering 
CCCERA to vacate its decision reducing Petitioner’s pension benefits and requiring 
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reimbursement for overpayments.  Alternatively, Petitioner seeks a new hearing comporting with 
due process and a written decision by CCCERA, setting forth the grounds for reducing his 
pension benefits, with findings supported by substantial evidence. Both requests are denied.   
 
 To obtain writ relief a petitioner must show: “‘(1) A clear, present and usually ministerial 
duty on the part of the respondent …; and (2) a clear, present and beneficial right in the 
petitioner to the performance of that duty, and (3) ‘the lack of any plain, speedy and adequate 
remedy in the usual course of law.  (Lockyer v. City and County of San Francisco (2004) 33 
Cal.4th 1055, 1121.)     
 
 
 Standard of Review 
 
 A traditional writ of mandamus under Code of Civil Procedure section 1085 is a method 
for compelling a public entity to perform a legal and usually ministerial duty. The trial court 
reviews an administrative action pursuant to Code of Civil Procedure section 1085 to determine 
whether the agency's action was arbitrary, capricious, or entirely lacking in evidentiary support, 
contrary to established public policy, was unlawful, was procedurally unfair, or involved thee 
agency’s failure to follow required procedures and provide notices the law requires. (Vallejo 
Police Officers Assn. v. City of Vallejo (2017) 15 Cal.App.5th 601, 611-612.)     
     
          Although mandate will not lie to control a public agency's discretion, that is to say, force 
the exercise of discretion in a particular manner, it will lie to correct abuses of discretion. 
(Galzinski v. Somers (2016) 2 Cal.App.5th 1164, 1175.) “In determining whether an agency has 
abused its discretion, the court may not substitute its judgment for that of the agency, and if 
reasonable minds may disagree as to the wisdom of the agency's action, the agency’s  decision 
must be upheld. (American Federation of State, County & Municipal Employees v. Metropolitan 
Water Dist. (2005) 126 Cal.App.4th 247, 261.)     
 
 

A. Petitioner’s Claim That the Administrative Proceedings Lacked Due Process 
 

 Petitioner contends his pension rights are fundamental vested rights.  “It has long been 
established that retirement benefit rights…are vested.” (Strumsky v. San Diego County 
Employees Ret. Ass'n (1974) 11 Cal.3d 28, 45.)   The deprivation of a public employee's vested 
pension invokes a property right, the taking of which may constitute a denial of Due Process.   
(Hipsher v. Los Angeles County Employees Retirement Assn. (2018) 24 Cal.App.5th 740, 760.)   
 
 Here, Petitioner argues the CCCERA infringed upon his state Due Process rights in at 
least four ways: (1) lack of sufficient notice; (2) failure to provide notice concerning key evidence 
prior to the hearing; (3) the dual role of Mr. Leiderman who served as the attorney/advisor to the 
CCCERA Board as well as “the prosecutor” of the matter heard by the Board; and (4) Board’s 
imperoper procedures caused him prejudice. 
 
 CCCERA points out that Petitioner is attempting to re-litigate the same due process 
allegations raised in federal court, which he lost. The federal court sustained CCCERA’s motion 
to dismiss, with leave to amend. (Nowicki v. Contra Costa Cty. Employees' Ret. Ass'n (N.D.Cal. 
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June 27, 2017, No. 17-cv-00629-SI) 2017 U.S.Dist.LEXIS 99485, *18-19, *22, *25.) Nowicki 
failed to amend the complaint and judgment was entered in CCCERA’s favor.  CCCERA argues 
Petitioner should be collaterally estopped from raising the due process claims. Petitioner argues 
the federal judgment expressly stated the decision was not based on state.  The claims here 
arise under the state law.   
 
 CCCERA’s collateral estoppel argument fails because the California’s Due Process right 
and the Federal Constitution’ due Process rights are not identical.  This Court has duly 
considered Petitioner’s state due process claims and, having applied the legal principles found 
applicable to the Plaintiff’s state constitutional right to Due Process finds no violation of Plaintiff’s 
Due Process rights under the California Constitution.   
 
 Both the federal and state Constitutions compel the government to afford persons 
due process before depriving them of any property interest. (U.S. Const., 14th Amend.   
And Cal. Const., art. I, § 7, subd. (a).)  The essence of Due Process is the requirement that 
‘a person in jeopardy of serious loss [be given] notice of the case against him and opportunity to 
meet it.  The opportunity to be heard must be afforded at a meaningful time and in a meaningful 
manner. (Today's Fresh Start, Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th 
197, 212.)    
  
 The requirements of Due Process extend to administrative adjudications. (Today's Fresh 
Start, Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th 197, 214.)  The precise 
dictates of due process are flexible and vary according to context. (Ibid at p. 212.) In 
administrative proceedings, the requisites of Due Process will vary according to the competing 
interests at issue, so long as basic requirements of notice and hearing are satisfied. (Hipsher v. 
Los Angeles County Employees Retirement Assn. (2018) 24 Cal.App.5th 740, 760.)   
 
           The court will address these competing interests in turn.     
 

1. Sufficient Notice 
 

 First, Petitioner maintains CCCERA provided insufficient notice of the hearing.  
Petitioner maintains the August 5, 2015 letter was vague and failed to put Petitioner on notice of 
the true nature of the hearing.  It set forth nothing about the scope of the hearing, the process, 
the allegations or that Petitioner’s pension rights could be significantly impaired. The problem 
was compounded by CCCERA’s refusal to grant a continuance.  Petitioner argues that 
unreasonable refusal to grant a continuance may, standing alone, constitute an abuse of 
discretion.  (See (Savoy Club v. Board of Supervisors (1970) 12 Cal.App.3d 1034, 1038.)    
 
 Here, Nowicki was given written notice by letter dated August 5, 2015 for a hearing on 
September 9, 2015, over a month’s notice. (AR 106) The letter stated the Board would “review 
past incidents of unusual increases at the end of employment.”  It further stated, “the Board’s 
intent is to scrutinize apparently intentional acts of pension spiking…”  The letter was followed 
shortly, on August 7, 2015, by a copy of the 11-page Memorandum explaining why the Board 
was considering whether to apply Gov. Code § 31539 to Petitioner’s allowance.  
(AR 020-030.)  The letter and memorandum was sufficient to give Petitioner notice of the 
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scope, allegations against Petitioner, and purpose of the hearing. The basic requirements of 
due process were satisfied. 
 

2.  Petitioner Received Key Evidence Prior to Hearing 
    

 Petitioner claims he did not received key evidence prior to the hearing.  Counsel for 
CCCERA presented a PowerPoint supporting its contention that Petitioner’s benefits needed 
correction.  Petitioner complains that he was not given a copy of the PowerPoint slide show 
presented to the Board by Leiderman, which Petitioner claims contain multiple misstatements. 
CCCERA maintains the PowerPoint was just a demonstrative tool—a convenient way to 
communicate the contents of the 11-page Memorandum, which Petitioner does not dispute 
he received.   
 
 Petitioner has not demonstrated a significant variance between the PowerPoint and the 
11-page Memorandum.  Petitioner cites no authority holding due process requires the disclosure 
of demonstrative tools compiled from evidence already disclosed.  Moreover, Petitioner had 
opportunity to address at the hearing any misstatements in the PowerPoint.   
 
 Petitioner also complains of not receiving documents relating to the Lookback Project, 
the study which was the impetus for the hearing.  The issue at the hearing was the calculation of 
Petitioner’s final compensation and whether Petitioner improperly caused his compensation to 
be increased or overstated. Petitioner fails to explain the relevance of the documents relating to 
the Lookback Project and how he was prejudice by not having these documents.   
 
 

3. Leiderman’s Dual Role, Without Evidence of Bias,  Did Not Violate Petitioner’s Due 
Process Rights 
 

  Petitioner argues his due process rights were violated because Leiderman served as the 
attorney to the CCCERA Board and prosecuted the allegations against Petitioner, which 
deprived him up a fair hearing.  Petitioner argues that due process requires him to have an 
impartial decision maker.  (Howitt v. Superior Court (1992) 3 Cal.App.4th 1575, 1580.)  To 
“permit an advocate for one party to act as the legal advisor for the decision maker creates a 
substantial risk that the advice given to the decision maker will be skewed.” (Nightlife Partners, 
Ltd. v. City of Beverly Hills (2003) 108 Cal.App.4th 81, 93.)  Petitioner argues that it is difficult to 
believe that the advice given to the CCCERA board by Leiderman was anything but skewed. 
CCCERA argues Petitioner’s “dual role” claim fails because Leiderman was not an “advocate” 
who was adverse to Nowicki.   
 
 “Procedural due process in the administrative setting requires that the hearing be 
conducted ‘before a reasonably impartial, noninvolved reviewer.  (Nasha v. City of Los Angeles 
(2004) 125 Cal.App.4th 470, 483.)  However, generally, reliance on agency staff to investigate a 
matter does not disqualify a board or commission from thereafter ruling impartially. (Today's 
Fresh Start, Inc. v. Los Angeles County Office of Education (2013) 57 Cal.4th 197, 225.) Also, 
in an administrative proceeding, such as this, “the combination of adjudicating functions with 
prosecuting or investigating functions will ordinarily not constitute a denial of due process.” 
(Griggs v. Board of Trustees (1964) 61 Cal.2d 93, 98.)   
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 This very same issue was addressed Nowicki’s federal case.  In that case, Nowicki 
alleged in the complaint that “‘[t]he claims against Nowicki were presented to the Board by the 
same legal counsel who subsequently advised the Board.’ Compl. ¶ 25. Plaintiff contends that 
due process is violated when the same attorney functions as an advocate and as a consultant to 
the decision maker in the same case.” (Nowicki v. Contra Costa Cty. Employees' Ret. Ass'n 
(N.D.Cal. June 27, 2017, No. 17-cv-00629-SI) 2017 U.S.Dist.LEXIS 99485, at *19.) The district 
court held, 
 

Here, plaintiff has not alleged any facts showing that the Board's counsel acted 
improperly, as opposed to simply providing advice to the Board in a public 
setting. Plaintiff does not allege that the Board's counsel was a decision maker, 
let alone a biased one, nor does plaintiff allege bias on the part of any of the 
Board members who were the decision makers. Because the complaint does not 
allege any facts showing that the Board's counsel acted improperly, the Court 
concludes that plaintiff's conclusory allegations regarding counsel's dual role do 
not state a claim. 

 
(Nowicki v. Contra Costa Cty. Employees' Ret. Ass'n (N.D.Cal. June 27, 2017, No. 17-cv-00629-
SI) 2017 U.S.Dist.LEXIS 99485, at *22.)  
 
 In City of Pleasanton v. Board of Administration (2012) 211 Cal.App.4th 522, a retired 
division chief for the fire department in Pleasanton, petitioned for a writ of mandate to compel 
the California Public Employees' Retirement System (PERS) and PERS's Board of 
Administration, to retroactively increase the employee's monthly retirement allowance.  
The employee argued his due process rights had been violated “when attorney… acted as both 
the prosecutor in the hearing on [his] claim to benefits before the hearing officer designated by 
the agency, and as the advising staff person from the agency to its Board when the Board made 
the final adjudicatory decision.”  (City of Pleasanton v. Board of Administration (2012) 211 
Cal.App.4th 522, 531.) The trial court found the board violated his Due Process rights because 
PERS had not properly separated its “adjudicative” function from its “investigative, prosecutorial 
and advocacy” functions. (City of Pleasanton v. Board of Administration (2012) 211 Cal.App.4th 
522, 530.)  PERS appealed, contending the trial court erred in finding a due process violation. 
     
 The appellate court found the trial court erred in finding a Due Process violation.  It found 
no violation as long as there was no evidence of bias and: “(1) no part of the communication is 
made ex parte, (2) the administrative appellant is simultaneously afforded at least the same 
opportunity to communicate with the decision maker as the staff advocate, and (3) the decision 
maker is not subject to the advocate's authority or direction.”    (City of Pleasanton v. Board of 
Administration (2012) 211 Cal.App.4th 522, 536.) 
 
   Here, CCCERA maintains Leiderman, the Board’s fiduciary counsel, did not engage in 
any ex parte communications with the Board.  Even if counsel had been an “advocate,” there 
was nothing wrong with presenting “arguments” or “recommendation to the Board in the 
presence of Nowicki and his counsel. 
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 Petitioner provides no indications from the record of bias by any of the decision makers.  
There is no evidence the Board’s counsel acted improperly.  There is no evidence that 
Leiderman did anything more than present the results of the investigation and providing advice 
to the Board in a public setting. Petitioner has not established “an unacceptable probability of 
actual bias on the part of those have actual decision making power over his claims."  “A mere 
suggestion of bias is not sufficient to overcome the presumption of integrity and honesty.” 
(BreakZone Billiards v. City of Torrance (2000) 81 Cal.App.4th 1205, 1236.)  “[O]verlapping 
functions do not amount to a constitutional violation absent specific evidence of bias.” (Howitt v. 
Superior Court (1992) 3 Cal.App.4th 1575, 1580.)    
 

4. Petitioner Has Not Demonstrated He Was Prejudiced by any Alleged Violations  
  

 Finally, Petitioner argues he suffered prejudice at the hearing from the Due Process 
violations listed above. He asserts that as a result of the violations, he was not prepared 
procedurally or substantively for the hearing.  He was prejudiced by the lack of a representative, 
the denial of a continuance, and was not aware of the scope of the allegations or all the 
materials on which the allegations were based.   
  
 The transcript shows Petitioner had counsel present.  (AR 182.)  The transcript also 
shows that neither the CCCERA, nor counsel for CCCERA, received any request from Nowicki 
for a continuance.  (AR 396-397.)  As discussed above the 11-page Memorandum outlined the 
scope of the allegations.  Petitioner was able to call witnesses, and Petitioner testified for hours. 
Simply put, these claims heve no merit. 
 
 Additionally, Petitioner argues there was a further Due Process violation in CCCERA’s 
failure to render a written decision. He alleges that because the CCCERA only provided the 
Minutes of the September 9, 2015 Board meeting he received no insight into how the Board 
reached its decision.  He alleges that there were no findings to bridge the analytical gap 
between the raw evidence and the ultimate decision.  (See Topanga Assn. for a Scenic 
Community v. County of Los Angeles (1974) 11 Cal.3d 506, 515.)  Petitioner argues CCCERA 
was obligated to provide a decision that can be reviewed, as it is impossible to determine 
whether a decision is proper in the absence of such specific findings.   
 
 Here, no formal administrative hearing was required by law.  Under CCP § 1085, the 
Court reviews the decision to determine if it were arbitrary, capricious, or entirely lacking in 
evidentiary support.  The record provided by CCCERA provides a sufficient basis with or without 
a written decision by the board for this Court to make its determination. 
  
 

B. CCCERA Board of Retirement’s Decision Was Not an Abuse of Discretion  
 

 “Unless otherwise provided by law, “the petitioner always bears the burden of proof in a 
mandate proceeding brought under Code of Civil Procedure section 1085.”   (Khan v. Los 
Angeles City Employees' Retirement System (2010) 187 Cal.App.4th 98, 106 [113 Cal.Rptr.3d 
417].) It is petitioner's burden to establish that CCCERA Board’s decision was arbitrary, 
capricious, entirely lacking in evidentiary support, unlawful, or procedurally unfair.   
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1. CCCERA Board of Retirement’s Authority to Reduce Petitioner’s Pension 
 
  Gov. Code § 31539 is part of the Board’s governing law, which the Board had exclusive 
and plenary authority to administer.  (See Cal. Const., art. XVI § 17.)  Gov. Code § 31539 gives 
CCCERA Board of Retirement broad authority to determine if an employee improperly increased 
his/her final compensation.  While Petitioner does not directly argue the Board abused its 
discretion, Petitioner seems to argue the Board abused its discretion in reducing his pension 
allowance because he did nothing improper in increasing his pensionable compensation. 
According to Petitioner, his employment contract as Fire Chief provided for the accrual of 
vacation leave.  At the end of his employment, there was no time to physically take the vacation 
hours so he cashed out his leave, like other Chiefs of the MOFD had done before him. 
He appears to allege that the CCCERA Board ignored this long practice and improperly negated 
the inclusion of his accrued vacation leave in his pensionable compensation.  
  
 In response, CCCERA argues the Board could find an “improper increase” if it 
determined that Nowicki’s efforts to increase his final compensation fell below the 
generally accepted standards of morality and reasonable conduct in the context of a public 
retirement system.  CCCERA believed Petitioner engineered, with the Fire District’s knowing 
participation, his increased pensionable compensation.  The Board is uniquely qualified 
to make the determination of what constitutes “improper increase,” given its plenary authority 
over administration of the system and the Court should accord great weight to the 
Board’s determination.  
 

2. Evidence of Improper End-of Career Conduct Considered by the Board 
 

 In his last year of employment, Petitioner and the Fire District’s Board agreed to two 
amendments to his employment contract that increased pension. The First Amendment, signed 
on February 8, 2008, increased his base salary to $186,218.84.  It also allowed a 200 hour sell 
back of accrued vacation time.  The 7.5% salary increase was retroactive back to July 2007. 
(AR 056.) The Second Amendment, signed on December 10, 2008, retroactive back to July 
2008, gave Petitioner a new right to cash out 260 hours of used annual leave.  (AR 086.) 
Petitioner also accrued vacation time at 28 hours per month (previously 20 hours per month) 
and 80 hours of administrative leave each fiscal year, which was convertible to cashable 
vacation leave. Three days after the District’s board approved the Second Amendment, 
Petitioner sent notice of his retirement.  (AR 092.) 
 
 In December 2008, Petition sold back 60 hours and in January 2009, Petitioner sold 
back another 260 hours.  With the total cash out and salary increase, CCCERA claimed Plaintiff 
has derived $80,200 in improper increases.  (AR 017.)  Petitioner retired on January 30, 2009, 
but there was evidence before the Board that he was contemplating retirement before the 
Second Amendment.  On November 25, 2008, Petitioner told CCCERA staff that he planned to 
retire on January 30, 2009.  (AR 015; AR 317:8-12.) 
  

3. The Brown Act Violations  
 

     Additional support for the board’s decision is found in the fact that the alterations to 
Plaintiff’s compensation were negotiated in closed sessions of the Fire District’s board, which 
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contravenes the Brown Act.  The purpose of the Brown Act is to facilitate public participation in 
local government decisions and to curb misuse of democratic process by secret legislation by 
public bodies. To meet these objectives, the Brown Act imposes an ‘open meeting’ requirement 
on local legislative bodies. (§ 54953, subd. (a).; (Boyle v. City of Redondo Beach (1999) 70 
Cal.App.4th 1109, 1116.) 
 
 CCCERA contends Petitioner and Moraga-Orinda Fire Department (“MOFD”) Board 
violated the Brown Act (Gov. Code §§ 54950 et seq.) in reviewing Nowicki’s fire chief salary 
during closed sessions. In the hearing, Mr. Leiderman pointed out that from the information they 
had, there was no indication that any of the discussions about Nowicki’s compensation and 
retroactive compensation ever took place in public. (AR 197.)   Although the formal approval of 
the amendments to Nowicki’s contract was made part of the public record, CCCERA contends 
there are no records from the closed session meetings where the actual salary discussions took 
place. CCCERA contends, rightfully so that it was entitled to consider these secret activities in 
making its ruling here.   
 
 CCCERA points out that at the hearing, Petitioner and his witness, former District Board 
member, Brook Mancinelli, both explained that Petitioner salary and benefits were discussed in 
closed sessions.  (AR 260:9-20; 262:20-263:3; 268:4-7; 278:20-24; 279:24-280:4; 290:18-22; 
298:3-10; 318:16-18; 361.)  CCCERA contends the Declaration of Brook Mancinelli confirms the 
District’s board violated the Brown Act by discussing and agreeing to the proposed 
compensation in closed session.  (Mancinelli Decl., 3:9-23.)  Gov. Code, § 54957(b)(4) 
specifically prohibits such meetings: “Closed sessions held pursuant to this subdivision shall not 
include discussion or action on proposed compensation except for a reduction of compensation 
that results from the imposition of discipline.” CCCERA maintains that it was rational the 
CCCERA Board to conclude that the Brown Act violations rendered Nowicki’s spike in 
pensionable compensation “improper.”      
                       
 Petitioner disputes the CCCERA’s closed session arguments, asserting the 
December 10, 2008 MOFD Board meeting shows in open session the approval of the 
amendment to the fire chief employment agreement. At the meeting, all five board members 
expressed their approval of the amendment in open session for public consideration.  
(Mancinelli Decl., 3: 20-22.)   
 
 The Brown Act also applies to the “collective deliberation” that occurred in the closed 
door sessions where the Fire Chief’s salary was negotiated.  (See Frazer v. Dixon Unified 
School Dist. (1993) 18 Cal.App.4th 781, 796-797.)   The Brown Act permits a closed session for 
the consideration of “the appointment, employment, evaluation of performance, discipline, 
or dismissal of a public employee ….”  However, “[A] distinction has been drawn between 
personnel matters, which may be discussed in sessions closed to the public, and salaries, which 
must be discussed in open session.”  (International Federation of Professional & Technical 
Engineers, Local 21, AFL-CIO v. Superior Court (2007) 42 Cal.4th 319, 333.)  “Salaries and 
other terms of compensation constitute municipal budgetary matters of substantial public 
interest warranting open discussion and eventual electoral public ratification.”(San Diego Union 
v. City Council (1983) 146 Cal.App.3d 947, 955.)    
  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   23 
HEARING DATE:   02/10/20 

 
 

- 9 - 

 On the other hand, Petitioner argues that even if there were Brown Act violations, it 
would not be a proper basis for CCCERA’s action.  The Brown Act sets forth the express 
remedies for violation of its provisions, which CCCERA failed to follow.  Also, CCCERA’s action 
was untimely; violation of the Brown Act requires action within six months.  Here, the Brown Act 
violations are cited as indicators of improper conduct on the part of Petitioner leading up to his 
retirement.  CCCERA does not seek to invalidate and make null and void the Fire District’s 
Board’s approval of the amendments.  Petitioner’s “untimeliness” argument is irrelevant. 
   
  In the Reply, Petitioner points out that CCCERA admits to not filing an invalidation 
action based on the closed sessions of the Fire District board. Petitioner argues that without 
such an action, the District’s actions were valid and CCCERA cannot premise the reduction of 
Petitioner’s pension benefits on them.  The validity of the Fire District Board’s approval of the 
amendments to Petitioner’s employment is not at issue. The issue is whether Petitioner 
engaged in any conduct that caused his final compensation to be improperly increased – a 
matter that the Board was lawfully permitted to investigate and act upon. The CCCERA Board 
properly considered the fact that Petitioner negotiated and obtained the amendments in closed 
door sessions.   
 
  Here, the Court may not substitute its judgment for that of the CCCERA Board.  
Petitioner has not met his burden of demonstrating the Board’s decision was arbitrary or 
capricious.  The record shows the Board adequately considered all relevant factors, and 
has demonstrated a rational connection between those factors, the choice made, and the 
purposes of the enabling statute. The Court does not find abuse of discretion and the writ is 
therefore denied. 
   
 
Petitioner’s Request for Judicial Notice 
 Pursuant to Evidence Code § 452(g), Petitioner requests the Court to take judicial notice 
of Written Handbooks and advice about how to maximize retirement benefits, publicly available 
on CCCERA website at https://www.cccera.org/sites/main/files/file-attachments/legacy_safety 
handbook.pdf?156926736. 
  Request for judicial notice is denied. The website and handbook do not qualify as “Facts 
and propositions that are of such common knowledge within the territorial jurisdiction of the 
court that they cannot reasonably be the subject of dispute.”    
  
Petitioner’s Request for Judicial Notice Submitted with the Reply 
 Pursuant to Evidence Code § 452(c), Petitioner requests the Court to take judicial notice 
of the Administrative Record (AR 001-AR 446.) 
 The unopposed request is granted. 
 
CCCERA’s Opposition to Evidence 

1. Objection to Declaration of Steven Kaiser 
 Objection to entire declaration on the ground it is “extra-record” evidence.  Overruled.  
“Extra-record evidence might be admissible for background information or for the limited 
purpose of ascertaining whether the agency considered all relevant factors or fully explicated its 
decision.”  (San Joaquin County Local Agency Formation Commission v. Superior Court (2008) 
162 Cal.App.4th 159, 169.) “Where the issue on administrative mandamus is whether the 
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administrative hearing was procedurally fair, “the trial court may consider evidence not 
presented at the administrative hearing if the evidence addresses the petitioner's claim that he 
or she was denied due process or a fair hearing at that hearing. [Citations.]” (Nasha v. City of 
Los Angeles (2004) 125 Cal.App.4th 470, 485. 
  
 The Kaiser declaration attaches 41 exhibits.  Respondent does not demonstrate each 
exhibit falls outside of San Joaquin and Nasha.   
 

2. Objection to Declaration of Peter J. Nowicki  
a. Overruled as to entire declaration. 
b. Objections to ¶¶4, 6, 7, 9, 10, 15, 16, 17, 18, 19, and 21— The Court declines to 

rule on these objections.  The objections are to entire paragraphs and the Court 
has to guess at which statement is objectionable on which of three grounds 
listed.  Respondent is not preclude from raising refined objections at hearing. 

 
3. Objections to Declaration of Brook Mancinelli 

a. Overruled as to entire declaration. 
b. ¶4—Sustained—Lack of foundation as to what other Board members felt. 
c. ¶5—Overruled.  
d. The Court declines to rule on all other objections.  The objections are to entire 

paragraphs and the Court has to guess at which statement is objectionable on 
which of three grounds listed.  Respondent is not preclude from raising refined 
objections at hearing. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00829 
CASE NAME: MELLO VS. MAGGANAS 
HEARING ON MOTION TO DETERMINE PARTY PREVAILING ON CONTRACT 
FILED BY ATHAN MAGGANAS, MAXACO, LLC, PETER A. MAGGANAS 
* TENTATIVE RULING: * 
 

Before the Court is Defendants’ (Maxaco, LLC, Athan Magganas, and Peter Magganas) motion 
that this court determine the “prevailing party” for purposes of deciding whether to award  
attorneys’ fees to the defendants and to set the amount of the reasonable attorneys’ fees if such 
fees are warranted. These same Defendants also seek their allowable costs.  

Defendants assert they are entitled to an order determining that they are the parties prevailing 
on the “contract” for purposes of Civil Code Sections 1717 and 1947.11, Code of Civil 
Procedure 1021.5, and mutuality of remedies doctrines, and based on that finding entitled to an 
award of attorney’s fees as an item of costs. In opposition, Plaintiff argues that because the 
gravamen of the FAC and evidence presented at trial was directed towards Defendants’ alleged 
violations of Civil Code § 1950.5 and Business and Professions Code section 17200 this is not 
an “action on a contract” within the meaning of Code of Civil Procedure § 1717.  

For the following reasons, the Court agrees with the Plaintiff and declines to award 
attorneys’ fees. 
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First, the court notes that Judge Fenstermacher’s statement of decision dated July 18, 2019 
specifically limits her decision to Plaintiff’s causes of action under Business and Professions 
Code section 17200 and Civil Code section 1950.5. Based on this express limitation to 
the decision by the trial court, there was no contract cause of action upon which the 
Defendants prevailed.  

Civil Code sections 1950.5 (j) and (l) provide for a separate action to be brought by a tenant 
claiming that a landlord has withheld the return of a security deposit in bad faith in violation of 
the rules set forth in the statute. Section 1950.5 provides that the plaintiff/tenant may recover 
additional damages over and above the dollar amount of the withheld deposit. The statute does 
not provide for recovery of attorney fees by either a tenant or a landlord.  

Similarly, applicable case law is clear that attorneys’ fees cannot be awarded to a party based 
upon an action brought under Business and Professions Code section 17200. (Korea Supply 
Co. v. Lockheed Martin Corp. (2003) 29 Cal. 4th 1134, 1148.) 

“Where a cause of action based on the contract providing for attorney’s fees is joined with other 
causes of action beyond the contract, the prevailing party may recover attorney’s fees under 
section 1717 only as they relate to the contract action.” (Reynolds Metals Co. v. Alperson (1979) 
25 Cal.3d 124, 129.) Additionally, “[w]here fees are authorized for some causes of action in a 
complaint but not for others, allocation is a matter within the trial court’s discretion.” (Amtower v. 
Photon Dynamics, Inc. (2008) 158 Cal.App.4th 1582, 1604.) 

Here, while the security deposit was paid pursuant to a lease agreement, the only causes of 
action in the FAC and at issue at trial were for the above-mentioned statutory violations – one 
under Civil Code § 1950.5 and the other under Business and Professions Code section 17200. 
The Plaintiff did not bring a breach of contract claim not did the defendant cross complain for 
breach of contract. It follows that because the trial was heard only on the alleged violations of 
Civil Code 1950.5 and Business and Professions Code § 17200 no attorneys’ fee award may be 
had by the defendant. 

The Plaintiff also asks that this court tax to the Defendant all of the Defendant’s claimed costs. 
Plaintiff has a valid point that certain of the claimed costs stated in the Declaration of Charles 
Alfonzo do not appear to fall within the scope of allowable costs under CCP 1033.5. For 
example, under section 1033.5 some photocopying costs are allowable and some are not. The 
Defendant’s request does not specify whether the “copying and printing” costs listed in Exhibit B 
to the Alonzo Declaration are of the sort that are allowable. 

The manner in which the Defendant has asked this court to approve costs, with its lack of 
specificity and particularity, places an unnecessary burden on this court. While the court 
recognizes that under Nelson v. Anderson (1999) 72 Cal. App. 4th 111, 131 it must determine if 
the cost item appears allowable on its face, this court is not an accountant and does not have 
the time to review the different expenditures described in multiple documents to determine 
whether any individual item is allowable.  

Therefore, this court continues to March 9, 2020 at 10 a.m. the hearing on the Defendant’s 
motion regarding awarding of their allowable costs. If Defendant wishes to pursue its request for 
costs, it shall provide a specific list of the costs, describing each expenditure in a way that 
allows the court to determine if it is an allowable cost, and if not specifically allowable, whether 
the court should allow the cost as a matter of its discretion under CCP §1033.5 (b)(4). 
Defendants may choose to utilize optional Judicial Council Forms MC-010 and MC-011 for this 
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purpose. The documents listing these costs are to be filed on or before. February 24, 2020. Any 
objections to Defendants’ requests are to be filed on or before March 2, 2020. Plaintiff’s 
objections must also be specific and go to particular items or categories of items requested in 
the Defendants’ submission following this order. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00746 
CASE NAME: NADINE SHAHAN  VS.  SAFEWAY INC 
HEARING ON MOTION TO COMPEL DEFENDANT SAFE TO ATTEND DEPOSITION 
FILED BY NADINE SHAHAN 
* TENTATIVE RULING: * 
 
 Plaintiff has filed a motion to compel the defendant to attend a deposition and provide 
documents. Nowhere in the Plaintiff’s motion does counsel for the Plaintiff mention that the 
Plaintiff has complied with Local Court Rule 3.300 et seq. requiring participation in the court’s 
“Discovery Facilitator” program which is a precondition to the filing of a motion to compel. 
 
 The Defendant opposes the motion to compel, in part, because of the Plaintiff’s 
non-compliance with the “Discovery Facilitator” program required by the court’s local rules. 
 
     Because of the Plaintiff’s non-compliance with the local rules, this court denies Plaintiff’s 
Motion to Compel without prejudice. The Plaintiff is directed to the provisions of Local Rule 
3.301 and to comply with those provisions before the Plaintiff seeks from this court any order to 
compel discovery. 

 

  

 4.  TIME:  9:00   CASE#: MSC17-01266 
CASE NAME: NOWICKI VS. CCC EMPLOYEES' RETIREMENT ASSOCIATION 
HEARING ON MOTION FOR ISSUANCE OF WRIT OF MANDAMUS 
FILED BY PETER J. NOWICKI 
* TENTATIVE RULING: * 
 
See Item #1 above. 

 

  

 5.  TIME:  9:00   CASE#: MSC18-00996 
CASE NAME: COLLINS VS. TUTEN 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PHYLLIS COLLINS 
* TENTATIVE RULING: * 
 
 Plaintiff’s motion for summary judgment is denied.  The Court has reviewed 

the deposition transcripts of plaintiff, defendant, and the only witness to the subject collision, 

John Muela.  The Court finds that there are many triable issues of fact, including the following: 
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 Whether defendant was involved in an accident on the date in question.  Defendant flatly 
denies that he was, and neither Mr. Muela nor plaintiff was able to unequivocally identify 
defendant as the driver; the best Mr. Muela could do was to state that defendant was 
about the same age as the driver.  There is also a dispute over the race of the driver of 
the vehicle that struck plaintiff; Mr. Muela describes the driver as Caucasian, while in the 
police report he is identified as Hispanic.  There is also a dispute over the color of the 
vehicle, which is variously identified as tan, green, etc. 
 

 Whether this was a rear-end accident or a side-impact accident.  Plaintiff contends that 
she was struck from the rear, while Mr. Muela testified that the passenger side of 
plaintiff’s vehicle was struck. 
 

  Whether plaintiff’s vehicle was struck with sufficient force to cause plaintiff injury.  
Mr. Muela testified that when he spoke with plaintiff immediately after the collision, 
plaintiff did not even know that her car had been struck.  He also expressed skepticism 
that the impact could have been of sufficient force to cause injury. 
 

 The exact amount of plaintiff’s damages.  Plaintiff does not seek any special or general 
damages yet incurred, and plaintiff’s chiropractor has not adequately explained his 
opinions concerning plaintiff’s need for future medical treatment, more than two years 
after the accident, and those opinions would appear to be inherently speculative.  
(See, Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 761-764.)  Also, plaintiff has 
provided no basis for claiming the seemingly arbitrary figure of $ 50.00 per day for travel 
to and from her chiropractor. 

 
In light of these triable issues, defendant’s evidentiary objections are moot.  

Even if all of defendant’s objections were sustained, the Court would still find the triable issues 

identified above. 

In conclusion, the Court expresses concern over certain discrepancies between 

the evidence in the summary judgment papers and earlier filings by the Plaintiff. 

In the Complaint, plaintiff alleges that defendant’s car “violently struck the rear end of the 

Plaintiff’s vehicle, such damage of which comprehensively destroyed all value to the Plaintiff’s 

vehicle.”  Plaintiff’s later pleadings appear to be materially inconsistent with that assertion.  

In Case Management Conference statements filed on September 7, 2018, January 25, 

2019, and April 26, 2019, plaintiff stated (1) that defendant drove off after the collision without 

stopping, and (2) that plaintiff’s total economic damages were in the sum of $ 39,700, including 

$ 5,000 in already incurred medical bills.  But the evidence shows that the driver of the other 

vehicle did not drive off without stopping; according to Mr. Muela; the driver stopped, Mr. Muela 

had a conversation with him, and the driver then went into the store.  As for damages, plaintiff 

now seeks only $ 12,025 in future medical treatment, and nothing for already incurred medical 

bills despite previous claims to the contrary. 
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Plaintiff and her counsel are reminded of the obligations imposed on them by 

section 128.7 of the Code of Civil Procedure, subdivision (b). 

 

  

 6.  TIME:  9:00   CASE#: MSC18-01056 
CASE NAME: MEIER VS.  US BANKCORP 
HEARING ON MOTION FOR ATTORNEY FEES 
FILED BY US BANKCORP, US BANK NATIONAL ASSOCIATION 
* TENTATIVE RULING: * 
 
 The defendants previously obtained rulings by the court granting summary 
adjudication/judgment in favor of the defendants on all of plaintiff’s causes of action. 
The defendants have now requested that the court award attorneys’ fees to them as the 
prevailing parties in this case. They allege that they are entitled to reasonable attorneys’ fees 
as allowed by the contract entered into between Plaintiff Meier and the original lender, Downey 
Savings & Loan. 
 
 Plaintiff opposes the motion for attorney fees. 
 
 Discussion 
 
 A.    Application of Contractual Provisions 
 
 The court takes judicial notice of the language of the pertinent provisions of the Deed of 
Trust and the Promissory Note at issue here. These documents are Exhibit A to the Opposition 
filed by Plaintiff on January 7, 2020 and Exhibit B to the Declaration of Jana Logan submitted in 
support of the Defendant U.S. National Bank’s Motion for attorney fees.  
 
 This court recognizes that California follows the so-called “American Rule” with respect 
to the award of attorneys’ fees. That rule is embodied in California Code of Civil Procedure 
(hereafter CCP) section 1021 which allows for, among other legal reasons, imposition of 
reasonable attorney fees where required by a contract between the parties. Furthermore, CCP 
§1717 authorizes attorney fees to be awarded involving enforcement of the terms of a contract.  
 
 Plaintiff argues that the case Chacker v. JP Morgan Chase Bank (2018) 27 Cal. App. 5th 
351 applies to limit the nature of the award requested by the defendants. Plaintiff argues that if 
Chacker applies here, then the court is limited to awarding an amount of money that is added to 
the loan balance and does not constitute a separate, additional debt that is personal to the 
Plaintiff. This court finds that Chacker does not apply here.  
 
 The relevant terms of the Promissory Note and Deed of Trust at issue here are different 
from the contract terms referred to in Chacker. Specifically, the Note (¶7E) specifies that the 
lender is entitled to reasonable attorney fees “in enforcing this Note.” Similarly, the Deed of 
Trust (¶22) specifies that the lender may be entitled to reasonable attorney fees “in pursuing the 
remedies provided in this section.” The plain language of these provisions relates to the costs 
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and fees incurred by the lender in enforcing the terms of the agreement and do not specify that 
these costs or expenses will be added to the overall debt to be collected on the loan.  
 
 The provisions of the Note and Deed of Trust discussed in Chacker specifically 
characterized the attorney fees as being for attorney services which were to be added to the 
indebtedness of the borrower.  Therefore, the provisions of the Note and Deed of Trust in 
Chacker  were materially different from the plain language of the attorney fee provisions 
at issue here.  
 
 B.     Amount and Reasonableness 
 
 Other than as mentioned above, the Plaintiff has not objected to the imposition of the 
attorney fees as requested. Exercising its independent judgment, the court determines that the 
fees requested are reasonable.  Therefore, the court awards attorney fees to Defendants U.S. 
Bank, National Association (as Legal Title Trustee) in the amount of $13,168.50 as set forth in 
the Declaration of Jana Logan (at Exhibit A, p. 8) in support of the Defendant’s motion. The 
court also awards $35,455.60 in attorney fees to Defendant U.S. Bank and U.S. Bank National 
Association as set forth in the Declaration of Regina McClendon (p. 6, ¶16).  This figure 
represents a reduction of $2786 in the requested amount. This reduction reflects this court’s 
decision not to award “anticipated” attorney fees.  

 

 

 7.  TIME:  9:00   CASE#: MSC18-01056 
CASE NAME: MEIER VS. US BANKCORP 
HEARING ON MOTION FOR ATTY FEES AND COSTS 
FILED BY U.S. BANK, N.A. 
* TENTATIVE RULING: * 
 
See Item #6 above. 

 

  

 8.  TIME:  9:00   CASE#: MSC19-01586 
CASE NAME: LOVE VS. McGINLEY 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY TRU LOVE 
* TENTATIVE RULING: * 
 
 Plaintiff’s lawsuit, among other things, requests a partition of property located at 3128 
Castle Rock Loop in Discovery Bay (hereafter the “Rock Loop Property”) pursuant to Code of 
Civil Procedure (hereafter CCP) section 872.010. He has filed a motion for judgment on the 
pleadings claiming that the clear evidence shows that Plaintiff has an interest in the “Rock Loop 
Property” by virtue of a grant deed recorded on December 20, 2017 by which Defendant granted 
to the Plaintiff an interest in the property as a joint tenant. Because there is no dispute that the 
grant deed exists and Plaintiff asserts that she has an interest in the property that can be 
partitioned. Plaintiff claims that she is entitled to have the property sold at this stage of the case 
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subject to later proceedings concerning the division of the proceeds of the sale between the 
parties.  
       
     Acting pro se, the Defendant filed an answer to the complaint on September 3, 2019. 
Reasonably construed, the answer states that the Plaintiff has “no equity interest” in the 
disputed real property. Defendant asserts that the property was purchased for cash in 2011 by 
family members other than the Plaintiff. She appears to indicate that the grant deed was 
executed as a way of transferring the property to the Plaintiff at the time of her death rather than 
as an outright gift of a present valuable interest in the property even while the Defendant 
remained alive. 
 
 Judgment on the pleadings is warranted only where a Defendant’s answer to the 
complaint raises no material issue of fact. Allstate Insurance Co. v. Kim M. (1984) 160 Cal. App. 
3d 326, 330-31. In this case, the Defendant’s answer raises the material issue as to whether the 
grant deed executed by the Defendant was intended to create an equity interest in the property 
in favor of the Plaintiff. Under Evidence Code section 662, the existence of a grant deed in real 
property creates a rebuttable presumption that the grantee is a beneficial owner of the property. 
Coyne v. DeLeo (2018) 26 Cal. App. 5th 801, 819. However, the presumption is not conclusive. 
The Coyne case notes that the presumption may be overcome by proof that is clear and 
convincing.  
 
  here, the intent of the parties at the time of the grant deed is a material fact and cannot 
be determined by resort to the deed alone. The defendant contends that the grant deed was not 
intended to convey any beneficial interest in the property. Therefore, the motion for judgment on 
the pleadings is denied. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01646 
CASE NAME: SANDHU VS. BANGA 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY MOHINDER SINGH BANGA 
* TENTATIVE RULING: * 
 
 Before the Court is a motion to set aside default filed by defendant Mohinder Singh 
Banga (“Banga”).  The file does not contain a proof of service showing Banga re-served the 
motion papers as directed by the Court at the November 21, 2019 hearing. 
 
Filing a motion to set aside default without service of the motion papers in compliance with the 

Code of Civil Procedure and California Rules of Court is insufficient. The motion must be served 

on the other parties to the action in order for the Court to make a substantive ruling on the 

issues raised in the motion.  

The motion hearing is taken off calendar and shall be re-set for hearing in this Department 

(Department 23) on March 16, 2020 at 9:00 a.m.  Defendant Banga is directed to do the 

following: 
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1. Defendant shall serve copies of his motion to set aside default, with notice of the new 

hearing date, by mail or personal service, on counsel for Plaintiff and on defendant 

Dirana Devi, in pro per, by February 14, 2020. 

 

2. Defendant shall file a proof of service with the Court showing that he served copies of 

the motion to set aside default and the notice pursuant to this ruling by February 19, 

2020. 

 

3. The motion is set for hearing on Monday, March 23, 2020 at 10:00 a.m. The court’s 

Tentative Ruling will be published on the court website on March 20, 2020.  See page 

one above for further information and instructions regarding the hearing on the motion.  

 

  

10.  TIME:  9:00   CASE#: MSL09-04706 
CASE NAME: CAVALRY VS. GOVEA 
HEARING ON OPPOSITION TO CLAIM OF EXEMPTION ( ALAMEDA) 
* TENTATIVE RULING: * 
 
    This matter is set for a hearing on a claim of exemption by Defendant/Judgment Debtor 
Govea. The court has reviewed the Claim of Exemption and the Judgment Creditor’s 
Opposition.  The court notes that Judgment Debtor’s statements as to his income and 
expenses are not entirely consistent with the pay records of his employer. The court 
orders that the Claim of Exemption is disallowed to the extent that the Judgment Debtor 
Govea’s wages shall be garnished at the rate of $150 per month to be taken from the first 
paycheck in each month.  

  

11.  TIME:  9:00   CASE#: MSL17-00864 
CASE NAME: DEBT RESOLVE VS NAKKU 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT FILED BY DEBT 
RESOLVE, LLC 
* TENTATIVE RULING: * 
 
 The parties have submitted a proposed stipulated judgment which has been reviewed 
and approved by the court. Since the case is now over, the matter is taken off calendar. 
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12.  TIME:  9:00   CASE#: MSL18-05687 
CASE NAME: CITIBANK V COLEMAN 
HEARING ON MOTION TO/FOR VACATE JUDGMENT FILED BY RASHAIDA N 
COLEMAN 
* TENTATIVE RULING: * 
 
    A Default Judgment was entered on June 18, 2019 in the amount of $7247. 67. After the 
judgment debtor (Coleman) filed a motion to vacate the default, the Judgment Creditor 
filed an Acknowledgment of the Satisfaction of Judgment on January 6, 2020. The motion 
to vacate the default is now moot and the matter is taken off calendar.   
 
      
  

  

13.  TIME:  9:00   CASE#: MSL18-06302 
CASE NAME: BARCLAYS VS. TURNER 
HEARING ON MOTION TO/FOR TRANSFER VENUE TO SAN JOAQUIN COUNTY 
FILED BY BARCLAYS BANK DELAWARE 
* TENTATIVE RULING: * 
 
      The complaint in this case was filed on October 30, 2018 as an “open book” claim 
seeking payment of an outstanding debt of $6450.94. The defendant has not been served 
but documents in the file reflect that the Plaintiff has reason to believe that the Defendant 
resides in Manteca, CA. in San Joaquin County.   Plaintiff’s unopposed motion that this 
court order the case transferred to San Joaquin County is granted. 
 

  

14.  TIME:  9:00   CASE#: MSL19-02390 
CASE NAME: DISCOVER BANK VS. KING 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN ALT SUMMARY ADJ 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
This is a debt collection case. The Defendant has been served with the complaint, filed a 
General Denial, and appeared through counsel at a case management conference 
conducted on October 31, 2019. At that CMC conference a court trial was set for May 4, 
2020. 
 
The Plaintiff has filed a motion for summary judgment/adjudication on November 21, 
2019. The Defendant has not filed an opposition to this motion. The court has reviewed 
the motion to assure itself that the unopposed Motion for Summary Judgment is 
sufficient to establish that there is no material dispute of fact.  
 
     The court rules that the motion is sufficient to establish all of the elements of the two 
causes of action alleged in the complaint (open book account and account stated). 
Therefore, in the absence of any opposition, the court grants the Plaintiff’s motion for 
summary judgment in the amount of $19,678.08 plus costs. With costs included, the total 
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amount awarded with this order is 20,677.08. The court will sign the proposed order 
submitted by Plaintiff. No appearances by counsel are necessary on February 10 unless 
counsel for Defendant or the Defendant wishes to appear and oppose the order.  
 
The May 4, 2020 trial date is vacated. 
  

  

15.  TIME:  9:00   CASE#: MSL19-03091 
CASE NAME: DISCOVER BANK VS. KOLEVA 
HEARING ON PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT OR IN THE 
ALTERNATIVE SUMMARY ADJUDICATION 
 
* TENTATIVE RULING: * 
 
 This is a debt collection case. The Defendant has been served with the complaint, filed a 
Answer, and appeared through counsel at a case management conference conducted on 
August 29, 2019. At that CMC a court trial was set for March 16, 2020. 
 
The Plaintiff has filed a motion for summary judgment/adjudication on November 22, 
2019. The Defendant has not filed an opposition to this motion. The court has reviewed 
the motion to assure itself that the unopposed Motion for Summary Judgment is 
sufficient to establish that there is no material dispute of fact.  
 
     The court rules that the motion is sufficient to establish all of the elements of the two 
causes of action alleged in the complaint (open book account and account stated). 
Therefore, in the absence of any opposition, the court grants the Plaintiff’s motion for 
summary judgment in the amount of $2381.63 plus costs. With costs included, the total 
amount awarded with this order is $2671.13. The court will sign the proposed order 
submitted by Plaintiff. No appearances by counsel are necessary on February 10 unless 
the defendant or counsel for Defendant wishes to appear oppose the order.  
 
The March 16, 2020 trial date is vacated.  
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16.  TIME:  9:00   CASE#: MSL19-04029 
CASE NAME: BANK OF STOCKTON VS KOAYEN 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT AND DEFUALT JUDGMENT 
FILED BY JOHN KOAYEN 
* TENTATIVE RULING: * 
 
 The complaint in the case was filed on June 19, 2019 claiming a breach of contract for 
purchase of a Nissan Pathfinder. The Defendant was served with the complaint by 
substitute service on August 9, 2019. The Defendant did not file an answer to the 
complaint within thirty days as required by Code of Civil Procedure (CCP) section 
412.20(a)(3).  
 
A Default Judgment was entered against Defendant Koayen on November 4, 2020 in the 
amount of $18,865.17. On that same date, the Defendant, acting pro se filed a motion to 
set aside the default generally claiming a lack of knowledge that he was required to file a 
response and unfamiliarity with the requirements of civil proceedings. His motion to 
vacate was not accompanied by his proposed answer as required by CCP §473(b). 
 
The court grants the Defendant’s motion to vacate the default judgment. The default 
judgment is vacated and the parties are directed to comply with the following orders: 
 
     1.     The defendant is ordered to file his answer to the complaint on or before March 6, 
             2020. 
     2.     Both parties shall appear at a Case Management Conference on April 2, 2020 at 
             8:30 a.m. 
     3.     Both parties shall file CMC-110 statements five days before the Case 
             Management Conference scheduled for April 2. 
 
This court has exercised its discretion to overlook Defendant’s failure to follow certain 
rules that on their face are mandatory. The Defendant is admonished that this court will 
not continue to overlook Defendant’s violations of the procedural rules or orders of the 
court. In the future, such violations may result in sanctions against the Defendant 
including the possible striking of his answer, attorney fees, and costs. 
 
  
 

  

17.  TIME:  9:00   CASE#: MSL19-04079 
CASE NAME: BANK OF AMERICA VS EVORA 
HEARING ON MOTION TO/FOR ORDER THAT MATTERS IN REQ FOR ADMISSION 
OF TRUTH FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
 The complaint in this collections case was filed on June 20, 2020 and involves a claim 
for $6174.53. The Defendant was served on July 15, 2019 and filed his answer on August 
8, 2019. 
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     On October 17, 2019 the Plaintiff filed a Motion requesting this court to deem admitted 
certain matters previously stated in Plaintiff’s requests for admissions served on August 
16, 2019.  The Defendant did not respond to the Plaintiff’s requests for admissions and 
has not filed an opposition to the instant motion. Therefore, the motion is granted and 
the matters stated in Plaintiff’s requests for admissions are deemed admitted.  
   

  

18.  TIME:  9:00   CASE#: MSL19-05169 
CASE NAME: ASSET CAPITAL VS KING 
HEARING ON DEMURRER TO CONSUMER CREDIT COLLECTIONS CMPL (CRC 
3.740) of ASSET CAPITAL RECOVERY GROUP, LLC FILED BY TROY KING 
* TENTATIVE RULING: * 
 
      The “collections” complaint in this case was filed on August 2, 2019. The defendant’s 
first demurrer to the complaint was overruled without prejudice on January 6, 2020 in 
part because the papers filed by the Defendant failed to show that they had been served 
on the Plaintiff and that the “meet and confer” requirements of CCP 430.41 had been 
followed by the Defendant. 
 
The defendant has now filed a second demurrer to the complaint. This second demurrer 
asserts that the complaint fails on its face to show that the causes of action, including an 
“open book account,” were filed within the statute of limitations. This second demurrer 
also was filed without any allegation that the defendant had satisfied the “meet and 
confer” requirements of CCP 430.41. Notwithstanding that second violation of the rules, 
this court overrules this second demurrer on the merits. The face of the complaint 
alleges that the debt in question went into default on September 1, 2015. All allegations in 
the complaint are deemed to be true even if they might be implausible. Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318.  Because the complaint in this case was filed on August 2, 
2019, the plain language in the complaint, which appears entirely plausible, establishes 
Plaintiff’s compliance with the four year statute of Limitations. Therefore, the demurrer is 
overruled.  

  

19.  TIME:  9:00   CASE#: MSL19-07382 
CASE NAME: CATHY JENSEN VS EXTRA SPACE MA 
HEARING ON DEMURRER TO COMPLAINT of JENSEN FILED BY EXTRA SPACE 
OF RICHMOND MEEKER AVE LLC 
 
* TENTATIVE RULING: * 
 
 For the reason set forth below, the court sustains the Defendant’s demurrer with leave to 
amend granted to the Plaintiff.  
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Acting pro se, Plaintiff has filed a complaint that includes unusual terminology 
characterizing Defendant’s wrongful conduct. For example she alleges that the conduct 
of the defendants in dealing with her property constituted “elder abuse” because of her 
age. She also asserts that the defendant engaged in “trespass to chattels,” a recognized 
tort involving interference with private property.  Plaintiff also describes specific conduct 
of the Defendant(s) in removing her property from her storage lockers, transferring the 
property to another storage locker(s), and then disposing of the property by selling it 
without her consent.  
 
The defendants have filed a demurrer to the complaint stating that it does not contain 
allegations of fact as to the causes of action with sufficient specificity. While the 
complaint is obviously the work of a novice, the court finds that the allegations in the 
complaint contain sufficient detail to survive demurrer.  A review of the complaint’s 
factual allegations sufficiently establishes causes of action for the common law torts of 
trespass to chattels and conversion as well as the statutory violation of Financial Elder 
Abuse under Wel. & Inst. Code section 15610.30. 
 
Section 452 of the Code of Civil Procedure (hereafter CCP) requires that when 
considering a demurrer the court must liberally construe the language of the complaint, 
drawing inferences favorable to the plaintiff for the purpose of determining its effect.  See 
Perez v. Golden Empire Transit Dist. (2012) 209 Cal. App. 4th 1228, 1238. 
 
    However, the court does sustain the demurrer on a different ground. The complaint 
fails to allege the date or dates on which the alleged misconduct of the Defendants took 
place. Therefore, there is no way that a person reviewing the complaint can discern 
whether the conduct fell within the applicable statute of limitations for the various causes 
of action asserted by the Plaintiff.   
 
    Therefore, the demurrer is sustained but the Plaintiff is permitted to file an amended 
complaint alleging when the allegedly wrongful acts of the defendants occurred.  
  

   

20.  TIME: 10:00   CASE#: MSL17-03361 
CASE NAME: WELLS FARGO VS. BRINKMAN 
COURT TRIAL - SHORT CAUSE/ 1 DAY(S) 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken.   
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21.  TIME: 10:00   CASE#: MSL18-04507 
CASE NAME: AUTOVEST VS. ALMARAZ 
COURT TRIAL - SHORT (1-2 HRS) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
     Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken. 

  

22.  TIME: 10:00   CASE#: MSL18-07012 
CASE NAME: BANK OF AMERICA VS. CHEW SR 
COURT TRIAL - SHORT (1 HOUR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken. 

  

23.  TIME: 10:00   CASE#: MSL19-00890 
CASE NAME: CAPITAL ONE VS SERMENO 
HEARING ON OSC RE: WHY DEFENDANT'S ANSWER SHOULD NOT BE STRICKEN 
& DE FAULT ENTERED FOR FAILURE TO APPEAR 8/30/19 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken. 

  

24.  TIME: 10:00   CASE#: MSL19-00890 
CASE NAME: CAPITAL ONE VS SERMENO 
COURT TRIAL - SHORT (1 HOUR) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 See #23 above. 
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25.  TIME: 10:00   CASE#: MSL19-01603 
CASE NAME: PATELCO CREDIT UNION VS MEADOW 
COURT TRIAL - SHORT 1 HR CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken. 

  

26.  TIME: 10:00   CASE#: MSL19-01626 
CASE NAME: UNIFUND CCR VS LEONARD 
COURT TRIAL - SHORT (1-2 HOURS) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear.  

  

27.  TIME: 10:00   CASE#: MSL19-02007 
CASE NAME: CAPITAL ONE BANK VS SVEHLAK 
COURT TRIAL - SHORT CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken.  

  

28.  TIME: 10:00   CASE#: MSL19-02119 
CASE NAME: DISCOVER BANK VS PATRICK 
COURT TRIAL - SHORT (2 HOURS) CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
 Short Cause Trial. The parties are ordered to appear. If the defendant does not appear 
her Answer will be ordered stricken. 
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29.  TIME: 10:00   CASE#: MSL19-03951 
CASE NAME: LENDMARK FINANCIAL SERVICES, L 
COURT TRIAL - SHORT 1 HOUR CAUSE/ 0 DAY(S) 
* TENTATIVE RULING: * 
 
    Defendant filed an answer to the complaint on July 31, 2019 but failed to appear at the initial 
Case Management Conference. The court issued an Order to Show Cause (OSC) to the 
defendant requiring the filing of a response explaining her non-appearance in court and 
admonishing her that a failure to respond may led to her answer being stricken. 
 
The parties are ordered to appear on February 10, 2020 at 10 a.m.  
 

 


